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For 2003, Ps submtted Form 1040, U.S. I ndividual
| nconme Tax Return, and Form 843, C aimfor Refund and
Request for Abatement, to R R assessed a frivol ous
return penalty under sec. 6702, |I.R C., on account of
both Ps’ 2003 Form 1040 and their 2003 Form 843. After
receiving a final notice of intent to |levy, Ps
requested a hearing under sec. 6330, I.R C. During
their hearing Ps chall enged the assessnment of the
penalties. R s Appeals officer issued a notice of
determ nation denying relief fromthe penalties.

Hel d: Under sec. 6330(d)(1), I.R C, as anended
by the Pension Protection Act of 2006, Pub. L. 109-280,
sec. 855, 120 Stat. 1019, we have jurisdiction to
review R s notice of determ nation when the underlying
tax liability consists of frivolous return penalties.

Hel d, further: Ps may challenge their underlying
tax liability, i.e., the frivolous return penalties,
before this Court.
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Hel d, further: R has failed to carry his burden
of proving that he is entitled to sunmary judgnent.

Dudl ey Joseph Cal | ahan and Myrna Dupuy Cal | ahan, pro sese.

Scott T. Welch, for respondent.

OPI NI ON

HAI NES, Judge: This case is before the Court on
respondent’s notion for summary judgnent filed pursuant to Rul e
121.1' The issues for decision are:

(1) Whether we have jurisdiction to review respondent’s
determ nation i ssued under section 6330 when the underlying tax
l[iability consists of frivolous return penalties. W hold that
we do;

(2) whether in review ng respondent’s determ nation under
section 6330, we may consider petitioners’ challenges to two
section 6702 frivolous return penalties. W hold that we nmay;

(3) whether respondent is entitled to sunmary judgnent. We

hold that he is not.

1Unl ess ot herwi se indicated section references are to the
I nternal Revenue Code in effect at the tine the petition was
filed. Rule references are to the Tax Court Rules of Practice
and Procedure. Ampunts are rounded to the nearest dollar.
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Backgr ound

Petitioners Dudl ey Joseph Call ahan and Myrna Dupuy Cal | ahan
(husband and wi fe) resided in Plaguem ne, Louisiana, at the tinme
the petition was fil ed.

On Cctober 13, 2004, petitioners filed a Form 843, Caimfor
Refund and Request for Abatenent, with the Internal Revenue
Service (I RS) seeking “Every penny you collected fromus, plus
interest” for 2003. Petitioners also clained a refund of
penalties along with mllions of dollars in damages plus interest
attributable to respondent’s alleged violations of the | aw,
violations of their “civil rights and i nhumane harassnent”, as
protected by “Congress’ Taxpayer’s Bill of Rights, I1I11”7.

On Cctober 19, 2004, petitioners filed with the IRS a joint
Form 1040, U.S. Individual |Income Tax Return, for 2003. The
return reported adjusted gross inconme of $71,363, tax due of
$6, 016, Federal inconme tax wi thheld of $13,813, and additi onal
paynents of $9,600. Petitioners wote in the margin that the
paynents, totaling $23,413, are “lllegal Garni shnents”.
Petitioners included petitioner husband’ s pay stubs showi ng a
$9,600 levy fromhis wages.? Petitioners clainmed a refund of

$17, 352.

2Petitioners did not include on the Form 1040 the year or
years to which the garnishnents relate. Furthernore, neither
respondent’s notion for summary judgnent nor petitioners’
response states the year or years to which the garnishnents
rel ate.
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On Septenber 19 and 26, 2005, respondent, on the basis of
their Form 1040 and Form 843, assessed two $500 penal ti es agai nst
petitioners for filing a frivolous income tax return for 2003.
On April 24, 2006, respondent sent petitioner husband a Fi nal
Notice of Intent to Levy and Notice of Your R ght to a Hearing.
On May 11, 2006, petitioners timely submtted to respondent a
Form 12153, Request for a Collection Due Process Hearing, for
t axabl e years 1979 through 2003. Petitioners attached a four-
page letter to the request. Respondent treated the request as a
request for a hearing for 2003, the only year addressed by the
final notice of intent to |evy.

In their request petitioners nade nunerous argunents
including that the period of limtations on collection for 2003
had expired, respondent illegally offset their incone tax refunds
agai nst the unfair frivolous return penalties, and the frivol ous
return penalties are unreasonable.

On August 17, 2006, respondent’s Appeals officer sent each
petitioner a letter offering to discuss their case by tel ephone
and inviting themto send correspondence with respect to the
i ssues of their appeal. On August 22 and Novenber 1, 2006,
petitioners sent letters to the Appeals officer raising various
argunents, nost of which are unrelated to the frivolous return
penal ties and include various allegations of illegality and

i npropriety by respondent. Wth respect to the frivolous return
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penalties, petitioners allege that they were inproperly charged
with two penalties for 2003 and that the penalties are

unr easonabl e.

On February 6, 2007, respondent issued petitioners a notice
of determ nation, denying petitioners relief fromthe penalties.
Petitioners tinely filed a petition with this Court. On Novenber
8, 2007, respondent filed a notion for entry of order that
undeni ed all egations in the answer be deenmed adm tted as provided
in Rule 37(c). On Decenber 10, 2007, we granted respondent’s
notion. Therefore, petitioners are deened to have admtted that
the frivolous return penalties for 2003 were tinely assessed
before the expiration of the 3-year period for assessnent
appl i cabl e under section 6501(a).

Di scussi on

A Summary Judgment

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court may grant

summary judgnment when there is no genuine issue of material fact
and a decision may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,

754 (1988). The noving party bears the burden of proving that

there is no genuine issue of material fact. Dahlstromyv.
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Commi ssioner, 85 T.C 812, 821 (1985); Naftel v. Comm ssioner, 85

T.C. 527, 529 (1985). The Court wll view any factual materi al
and inferences in the light nost favorable to the nonnoving

party. Dahlstromv. Conm ssioner, supra at 821; Naftel v.

Conmi ssi oner, supra at 529.

B. Qur Jurisdiction Under Section 6330

Bef ore the Conm ssioner may | evy on any property or property
right, the taxpayer nust be provided witten notice of the right
to request a hearing during the 30-day period before the first
levy. Sec. 6330(a). |If the taxpayer requests a hearing, an
Appeal s officer of the Comm ssioner nust hold the hearing. Sec.
6330(b)(1). Wthin 30 days of the issuance of the Appeals
officer’s determ nation, the taxpayer may seek judicial review of
the determnation. Sec. 6330(d)(1).

On August 17, 2006, the Pension Protection Act of 2006 (the
PPA), Pub. L. 109-280, 120 Stat. 780, was enacted. PPA sec.
855(a), 120 Stat. 1019, anended section 6330(d)(1), which
provides our jurisdiction to review notices of determ nation
i ssued pursuant to section 6330. Before the passage of the PPA,
section 6330(d) (1) provided:

SEC. 6330(d). Proceeding After Hearing.--

(1) Judicial review of determ nation.—-The person

may, within 30 days of a determ nation under this
section, appeal such determ nati on—-
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(A) to the Tax Court (and the Tax Court
shal |l have jurisdiction with respect to such
matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability,
to a district court of the United States.

[ Enphasi s added. ]

Under that version of section 6330(d)(1) we held that we
lack jurisdiction to review a notice of determ nation when the
underlying tax liability consists solely of frivolous return

penal ties under section 6702.% Johnson v. Comm ssioner, 117 T.C,

204, 208 (2001); Van Es v. Comm ssioner, 115 T.C 324, 329

(2000); Dunbar v. Conm ssioner, T.C Meno. 2006-184 (dism ssing

the portion of the petition related to frivolous return penalties
for lack of jurisdiction, but not the portion related to incone

tax); Henderson v. Conm ssioner, T.C Meno. 2004-36. But see

Wagenknecht v. United States, 509 F.3d 729 (6th Cr. 2007)

(hol di ng when the underlying tax liability consists of inconme tax
as well as section 6702 penalties, only the Tax Court has
jurisdiction to hear the entire appeal).

As we did not have jurisdiction to redeterm ne frivol ous
return penalties assessed pursuant to section 6702, see sec.

6703(b) and (c), we lacked jurisdiction to hear a challenge to

3The frivolous return penalty is in addition to any ot her
penalty provided by law. Sec. 6702(b). It is assessed wthout a
notice of deficiency first being sent to the taxpayer, thus
generally depriving this Court of jurisdiction over the penalty.
Sec. 6703(b).
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col l ection of the outstanding amounts for the frivolous return

penalties and related interest, Van Es v. Conm ssioner, supra at

328-329; Henderson v. Commi ssioner, supra; see also Yuen v.

United States, 290 F. Supp. 2d 1220, 1223 (D. Nev. 2003) (hol ding

that the U S. District Court had jurisdiction to consider a
frivolous return penalty issue in the context of a section 6330

hearing); Loofbourrow v. Conm ssioner, 208 F. Supp. 2d 698, 706

(S.D. Tex. 2002) (appeal lies to the District Court where
frivolous return penalty was chall enged at a section 6330
hearing). W interpreted section 6330(d)(1)(A) and (B) as not
expanding the Court’s jurisdiction beyond the types of taxes over

whi ch the Court has jurisdiction. Serv. Enployees Intl. Union v.

Comm ssioner, 125 T.C. 63, 67 (2005); More v. Conm ssioner, 114

T.C. 171 (2000).

However, the PPA anended section 6330(d)(1), expanding this
Court’s jurisdiction to include review of the Comm ssioner’s
collection activity regardless of the type of underlying tax

invol ved.* Perkins v. Conmi ssioner, 129 T.C. 58, 63 n.7 (2007).

Section 6330(d) (1) now provides:
SEC. 6330(d). Proceeding After Hearing.--

(1) Judicial review of determ nation.—-The person
may, within 30 days of a determ nation under this

“The anmendment to sec. 6330(d)(1) is effective only for
determ nations made after Cct. 16, 2006. Pension Protection Act
of 2006, Pub. L. 109-280, sec. 855(b), 120 Stat. 1019.
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section, appeal such determnation to the Tax Court

(and the Tax Court shall have jurisdiction with respect

to such matter).

The Staff of the Joint Comm ttee on Taxation, General
Expl anati on of Tax Legislation Enacted in the 109th Congress
(JCS-1-07), at 507 (J. Comm Print 2007), explains the anmendnent
to section 6330(d)(1): “The provision nodifies the jurisdiction
of the Tax Court by providing that all appeals of collection due
process determ nations are to be nade to the United States Tax
Court.” We, therefore, have jurisdiction to review a notice of
determ nation issued under section 6330 where the underlying tax

liability consists of frivolous return penalties.

C. Matters Considered at Heari ng

Section 6330(c) prescribes the matters that a person may
raise at the hearing. Section 6330(c)(2)(A) provides that a
person may raise collection issues such as spousal defenses, the
appropri ateness of the Conm ssioner’s intended collection action,

and possible alternative neans of collection. See Mntgonery v.

Comm ssioner, 122 T.C. 1, 5 (2004); Sego v. Conm ssioner, 114

T.C. 604, 609 (2000); Goza v. Conm ssioner, 114 T.C 176, 181-183

(2000). In addition, section 6330(c)(2)(B) establishes the
ci rcunst ances under which a person may chal |l enge the exi stence or
anmount of the underlying tax liability. Section 6330(c)(2)(B)

provi des:
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(2) Issues at hearing.--

* * * * * * *

(B) Underlying liability.-— The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such tax
liability. [Enphasis added. ]

We have interpreted the phrase “underlying tax liability” as
i ncludi ng any anounts a taxpayer owes pursuant to the tax |aws
that are the subject of the Comm ssioner’s collection activities.

Katz v. Conmm ssioner, 115 T.C. 329, 338-339 (2000); Van Es v.

Conmi Ssi oner, supra. In Van Es, we determ ned that the

“underlying tax liability” was the frivolous return penalties.

ld. at 328; see al so Wagenknecht v. United States, supra (section

6702 penalties are the “underlying tax liability”; Yuen v. United

States, supra at 1224 (the “underlying tax liability” as used in

section 6330(c)(2)(B) was the frivolous return penalties). The
frivolous return penalties in this case are owed by petitioners
pursuant to section 6702 and are the subject of respondent’s
collection activities. Therefore, petitioners may chall enge the
exi stence or the amobunt of the frivolous return penalties at the
hearing if they did not receive a statutory notice of deficiency
or otherw se have an opportunity to dispute the liability. Lews

v. Conmm ssioner, 128 T.C. 48 (2007); sec. 301.6330-1(e)(3), Q&A-

E2, Proced. & Adm n. Regs.
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Respondent argues that although petitioners did not have an
opportunity to dispute the liability, “section 6330(c)(2)(B)
applies only when a taxpayer is challenging a liability asserted
by the Service that differs in the anmount fromthe taxpayer’s
self-determ nation.” Respondent’s argunent that the frivol ous
return penalties are self-determned is strained at best; sinply
put, frivolous return penalties are determ ned and assessed by
the Comm ssioner. Nevertheless, even if we are to accept
respondent’'s argunent that the penalties are self-determ ned,
petitioners would not be barred from chall engi ng the underlyi ng
liability, i.e., the frivolous return penalties, during a section
6330 hearing. Section 6330(c)(2)(B) permts taxpayers to

chal | enge the existence or amount of the tax liability reported

on their original tax return. Montgonery v. Conm SSioner, supra
at 10. U S District Courts have also held that a taxpayer may
chal l enge the frivolous return penalty in the context of a

section 6330 hearing. See Yuen v. United States, supra at 1224.

Petitioners did not receive a notice of deficiency with
respect to the frivolous return penalties because the statutory
deficiency procedures, sections 6211-6216, do not apply to
frivolous return penalties under section 6702.° Sec. 6703(b);

Yuen v. United States, supra at 1224. Petitioners al so have not

5Sec. 6212 authorizes the Conmi ssioner to send notices of
defi ci ency.
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di sputed the penalties during a prior conference with

respondent’s Appeals Ofice. See Lewis v. Conm ssioner, supra.

As petitioners have not otherw se had an opportunity to dispute
the inposition of the frivolous return penalties, they may
contest the penalties both at their section 6330 hearing and
before this Court.

D. VWhet her Respondent |Is Entitled to Summary Judgnment

Were, as in this case, the validity of the underlying tax
liability is properly at issue, we wll reviewthe matter de

novo.® Seqo v. Conmi ssioner, supra at 610; Goza v. Comm Ssioner,

supra at 181. \Where the validity of the underlying tax liability
is not properly at issue, however, we will reviewthe
Commi ssioner’s determ nation for an abuse of discretion. Sego V.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 181.

Respondent assessed a frivolous return penalty for both
petitioners’ 2003 Form 1040 and Form 843. Respondent argues that
“Even if the Court finds that the petitioners nmay chall enge the
frivolous return penalties based on their self-filed returns,

respondent is still entitled to summary judgnent.”

5Thi s standard of review conports with the standard of
review used by the U S. District Courts in sec. 6330 hearings
where the underlying tax liability was a frivolous return
penalty. See, e.g., Yuen v. United States, 290 F. Supp. 2d 1220,
1224 (D. Nev. 2003); Danner v. United States, 208 F. Supp. 2d
1166, 1171 (E.D. Wash. 2002) (citing Sego v. Conm ssioner, 114
T.C. 604, 610 (2000).
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Under section 6702, as applicable in this case, a $500 civil
penalty may be assessed against a taxpayer if three requirenents
are net.’ First, the taxpayer nust file a docunent that purports
to be an inconme tax return. Sec. 6702(a)(1l). Second, the
purported return nust |ack the information needed to judge the
substantial correctness of the self-assessnent or contain

information indicating the self-assessnent is substantially

'Sec. 6702 has been anended by the Tax Relief and Health
Care Act of 2006, Pub. L. 109-432, div. A, sec. 407(a), 120 Stat.
2960. The anmendnent is effective for subm ssions made and i ssues
raised after the date on which the Secretary first prescribes a
list of frivolous positions under sec. 6702(c). That list was
announced on Mar. 15, 2007, in Notice 2007-30, 2007-14 I.R B
883. Petitioners’ 2003 Form 1040 and Form 843 were submtted in
2004; therefore, the anendnent is not applicable to this case.
Sec. 6702 as applicable to this case provides:

Sec. 6702(a). Givil Penalty.--1f--

(1) any individual files what purports to be a
return of the tax inposed by subtitle A but which--

(A) does not contain information on which the
substantial correctness of the self-assessnent may
be judged, or

(B) contains information that on its face
indicates that the self-assessnent is
substantially incorrect; and

(2) the conduct referred to in paragraph (1) is
due to--

(A) a position which is frivolous, or

(B) a desire (which appears on the purported
return) to delay or inpede the adm nistration of
Federal incone tax |aws,

t hen such individual shall pay a penalty of $500.
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incorrect. 1d. Third, the taxpayer’s position nmust be frivol ous
or denonstrate a desire (which appears on the purported return)

to delay or inpede the adm nistration of Federal incone tax |aws.
Sec. 6702(a)(2). W generally look to the face of the docunents
to determ ne whether a taxpayer is liable for a frivolous return

penalty as a matter of law.® See Yuen v. United States, 290 F

Supp. 2d at 1224.

Petitioners’ Form 1040 is an incone tax return. Petitioners
appear to have reported all incone fromtheir Forms W2, WAage and
Tax Statenent, and Forms W2G Certain Ganbling Wnnings, on
their Form 1040. They calculated a total tax due of $6, 016.
Petitioners had $13,813 withheld fromtheir wages and ganbling
i ncone, and they requested the difference be refunded.
Petitioners also reported that they nade additional paynments of
$9, 600 and that these were illegal garnishments frompetitioner
husband’ s wages. They requested a refund of that anmount as well.

Petitioners’ 2003 Form 1040 is substantially incorrect in
that they cannot claima refund of |evied anounts related to a
previous tax year on their 2003 Form 1040. Petitioners wll

therefore be liable for the frivolous return penalty if the

8As we lack jurisdiction to hear a claimfor refund in
situations where a notice of deficiency has not been issued, see
secs. 6512(b), 7422, we nmake no judgnent as to the validity of
petitioners’ clainms for refund nade on their Form 843 and Form
1040.
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return is based on a frivolous position or reflects a desire to
del ay or inpede the adm nistration of Federal incone tax |aws.
The frivolous return penalty has been inposed upon taxpayers
who have taken one or nore of a variety of positions. For
exanple, the frivolous return penalty has been inposed on
t axpayers who argue: (1) No provision of the Internal Revenue

Code nmakes a person liable for tax, e.g., Yuen v. United States,

supra at 1224; (2) wages are not incone, or provide inaccurate or

no financial information, e.g., id.; Tornichio v. United States,

263 F. Supp. 2d 1090 (N.D. Onio 2002); (3) general constitutional
obj ections or refuse to pay tax on general constitutional

grounds, e.g., Mller v. United States, 868 F.2d 236 (7th Cr

1989); Leogrande v. United States, 811 F.2d 147 (2d Cr. 1987);

(4) the return violates the Fifth Arendnent protection against

self-incrimnation, Kloes v. United States, 578 F. Supp. 270
(WD. Ws. 1984); and (5) noral or religious objections to the
paynment of taxes which go toward mlitary spending, e.g., MKee

v. United States, 781 F.2d 1043 (4th Cir. 1986); Franklet v.

United States, 578 F. Supp. 1552 (N.D. Cal. 1984), affd. 761 F.2d

529 (9th Cir. 1985).
Petitioners’ Form 1040 does not provide a reason that the

garni shnents are illegal other than petitioners’ statenent that
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they were “over-assessed”.® Petitioners’ Form 1040 contains
handwitten notations in various sections, which explain the
entries, ask questions about certain itens, and request
additional credits for which they qualify. These notations nake
the return difficult to understand. Petitioners attached many
unnecessary pages to their return including a |ist of nontaxable
anounts received, allegations related to a civil suit against the
| RS, and updated depreciation schedules related to deductions
that were clained in prior years.

Al t hough petitioners’ Form 1040 is confusing and unorthodox,
their argunments are not substantially simlar to positions
previously held to be frivolous or those that display a desire to
del ay or inpede the adm nistration of Federal incone tax |aws.

Al t hough not binding in this case, respondent has conpiled a |ist
of 40 frivolous positions under section 6702(c) which are
applicable to subm ssions nmade after March 15, 2007. Notice
2007-30, 2007-14 |.R B. 883. Petitioners’ argunents are not
substantially simlar to any of those positions. Petitioners
appear to dispute respondent’s collection activities related to
2003 as well as prior years, and they nmake allegations related to

t hose di sputes on their 2003 Form 1040. Until the record is

°Petitioners vaguely expand upon their argunent in their
petition, arguing that because they have a case pending before a
Court of Appeals, it is illegal to garnish wages under Congress’s
Taxpayer Bill of Rights.
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better devel oped, we cannot say as a nmatter of |aw that
petitioners have taken a frivolous position or that they desired
to delay or inpede the adm nistration of Federal incone tax |aws.
We next turn to petitioners’ 2003 Form 843. Petitioners do
not claimthat the Form 843, which is a claimfor refund, is not
an income tax return. Nevertheless, we note that docunents that

are filed to obtain a refund of tax have consistently been held

to be purported returns. Kelly v. United States, 789 F.2d 94, 97

(st Cr. 1986); Sullivan v. United States, 788 F.2d 813, 815

(1st GCr. 1986); Davis v. United States, 742 F.2d 171, 173 (5th

Cir. 1984); see Farenga v. United States, 93 AFTR 2d 1775, 2004-1

USTC par. 50,240 (N.D.N. Y. 2004) (a collection review proceeding
in US District Court in which the Comm ssioner inposed the
frivolous return penalty on account of both a Form 1040 and a
Form 843).

Petitioners’ Form 843 requests a refund of “every penny you
collected fromus plus interest.” There is little explanation of
t he amounts coll ected, or why that collection was inproper. They
also claima refund for all interest, penalties, and over-
assessnments the I RS nmade each year. They further claiminterest,
and “danages at twice the total anmount as directed by Congress’
Taxpayer Bill of Rights Ill, part IV.” The Form 843 clearly does
not contain informati on on which the substantial correctness of

petitioners’ refund claimmy be judged.
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However, |ike their Form 1040, petitioners’ Form 843 does
not contain argunents substantially simlar to argunents
previously held to be frivolous or those that denonstrate a
desire to delay or inpede the admnistration of Federal incone
tax laws. Rather, petitioners appear to dispute respondent’s
collection activities related to 2003 and prior years. Wthout
nore information, we cannot say as a matter of |aw that
petitioners have taken a frivol ous position or that they desired
to delay or inpede the adm nistration of Federal incone tax |aws.
For the foregoing reasons, we hold that respondent has
failed to carry his burden of showing that there are no materi al
facts in dispute and that he should prevail as a matter of |aw
To reflect the foregoing,

An appropriate order wll

be issued denying respondent’s

notion for sunmmary judgnent.




